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Re: 

Dear Mr. Murphy, 

Disvute of ReciDrocal Comuensation Invoices 

On behalf of Bit\Vise Communications, Inc. C‘BitWisc”), I hereby reassert die demand for 
&mediate payment of the reciprocal cornpensation hvoices disputcd by your dieut, Gallaail River 
Communications, LLC (“Gallatin’;. After reviewing your letter, I find your client’s legal position to 
be wholly-unfounded and contrary to both the plain language of the Parties’ Interconnection 
Agreenieiit (YC.4”) arid the terms thaL were specifically negotiated. 

Bit\Y/ise is correctly and rimely b&g €or reciprocal compensation under the terms of the 
”new” ICil, fled with the Illinois Commerce Commission (“ICC?) an October 6, 2006; approved 
Deccmbel- 20, 2006. Nothing in the TCA supports yonr client’s position that ISP traffic below thc 
3:l ratio is to be excluded from reciprocal compensation. Additiondly, contmry to your explanation, 
BitWse is entided to demand reciprocal coinpensation at any point after the I C ‘ s  approval of the 
ICA. 

First and foremost, absolutely nothing in the ICA excludes 1SI’ traffic from reciprocal 
compensation. The Ianguagc you citc in support of such a proposition is erroneous and does nor 
accurately reflecr the language in thc iicw ICil. The actual text uf Section 5.1 of the Interconnection 
Attachment @age 3.11, taken duectly from the October 3, 2006 IC.% iound at the ICC‘s website 
(Docket 06.0676)’ IS as follows: 

Reciprocal Compensatioii: The Parties reserve the right to apply the Reciprocal 
Compensation Transport and Termination Usage b t e  (‘Usage Rate”) of $0.015 per 
h h u t c  of Usc in the event that A) a Party terminates 200,000 or more minutes per 
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month of wire-line local traffic originated by the other Party for a period of three (3) 
consecutive months, and B) the representative proportion of total wire-line local traffic 
exchanged behveen the Parties exceeds 60:40 ratio. When such threshold is met, either 
Party may provide the other Party a written request, along with verifiable traffic 
information supporting such request, to establish the application of the Iisage Rate. 
Notwithstanding the language above, neither party shall compensate each other for any 
rraffic above the 3.1 ratio (the Rebuttable Presumption). For purposes of clarity; all traffic 
above the 3:l ratio shall be exchanged on a bill and keep basis. 

If you are having difficulty discerning the difference between this passage (raken from the ICA that 
controls the parties’ rehtionship for the relevant billing period) and the provision quoted in you 
letter, absent from the relevant provision is any indication that ISP traffic will be treated any 
differently than other traffic. Absent from the relevant provision is any discussion that 
compensation Will not Le paid on ISP Traffic. Furthermore, the relevant provisioii does not 
differentiate between ISP and other local traffic. Other similar definitions within the ICA also do 
not exclude ISP Tmffic, such as the stitteinerrt in Attachment A-5. 

Secondly, other quotes from thr relcvant ICA in your letter are missing key sections that 
the 3:l ratio is billable {and not “bdl and keep.”). Section support the fact that ISP Traffic 

2.32, again taken directly from the relevant ICA, states the following 

Neither party shall compensate the other for ISP Traffic in excess of 51 ratio as set 
forth in Core Forbewance Order. 

1 am sure you recognize that this language is remarkably different from the language selectively 
quoted in your letter. Section 2.32 does not indicate that all ISP traffic should not be billed; il. 
merely supports the understanding reached behvecn the parties h a t  traffic over the 3:l ratio would 
be made on a bil-and-keep basis. Consistent with the parties’ intent, by indicating that ISP traffic 
ahove the 3:l ratio wm non-compensable, ipse dixit, thr pxties intended for ISP traffic under the 
3:l ratio to bc billable. 

Section 2.49 of the ICA also makes this same distinction. Under the defiruuon of Reciprocal 
Compensadon, this section excludes: 

(3) any Internet Tratik ?SF’), above the 3.1 ratio as established in Core Forbearance Order; 

Similar to the logic employed above; hy ~xcluding craffic above the 3:l ratio, the pardes intended the 
ICA to include alt ISP Traffic below the 3 1  ratio and to indudr such tralfc as billable according to 
specitic rate provisions elsewhere in the ICA. 

Section 2.27 acknowledges thc FCC ISP Ordcr, which is where the 31 ratio and the $0.0007 
rare odginated. Most importantly, it was in the FCC ISP Order that the Commission recognized ISP 
Traffic was, indeed, subject to reciprocal cornpensation. Section 2.48 defines Reciprocal 
Corripensatirin as “the arrangement for ~ecovering in accordance wlth Section 251 (b)(5) of the Act, 
thr FCC Internet Order, and other applicaLlc FCC orders and FCC Regulations.. ..” The FCC‘s 
Internet Order referenced here indicates that ISP Traffic is eligible tor reciprocal compensadon. 

’ 

rlnd finally, during the ICA ncgotiations, both parties expressly ageed that reciprocal 
compensation mnst indude lSlJ Traffic. This v a s  an issue that was deharcd widely at the time and, 
in conclnsion, the parties reached a meeting of the mind - said mccung w a s  incoiporated into the 
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ICA. If there is any doubt whatsoever, the following email from Stephen Murray clearly expresses 
your client’s true intent: 

From: Stephen Murray [mailto:murrays@madisontiver.net] 
Sent  Monday, October 02,2006 1:33 PM 
To: ‘jsm@rhlglaw.com’; ‘Michael Shuler’ 
Subject: Recip Comp and ISP compensation: clarification ... 

Gentlemen, as a follow up to Fridays communications; after some thought and 
discussion with Mike, I agree that the reup comp language in the IC& with respect 
to ISP traffic, could he misinrerpreted. So, we can either alter the ICA language or 
we can use this message, below, as a clarifyzngmemo. 

Specific to the BitWise IC& there is the Reciprocal compensation sectiou which 
specifies a “threshold” to he made upon which compensation for Recip Comp 
commences. It is GRC‘s intent that compensation should he f o r m  aaffk up to 
the 31 level (the Rebuttable Presumption”), after which the Patties dl not 
compensate each other for any tnffic. The  mav the section i s  written. it could be 
interpreted that anv ISP traffic helow the 3:l ratio would not be compensated 
and that is not GRC’s intent ... (emphasis added and copy of e-mail attached). 

End of story End of any contrived dispute your client fabricated to excuse its refusal lo 
compensate for ISP Traffic below the 3:l ratio. It was, without question, Gallatin’s “intent” that 
BitW7se receive remuneration fox ISP Traffic below the 3:l ratio. This intcnl was memorialized in 
the ICA, fded wirh and approved by the ICC. This mtent is further bolstered by the above e-mail, 
which your client suggests may be used as a “clarifpg memo.” There is no need to go beyond the 
four c n m m  of rhe ICA to resolve ths  marter, but if your client perslsrs, there’s enough rope here 
for Gallatin to hang itself. 

I also want to takc this opportunity to clarify anohcr misstatement of fact in your letter. 
Contrary to you’ susestion, BitWisc’s dcrnand fot reciprocal compensation is made pursuant to the 
rights that were negotiated into and are afforded by the parties’ ICA. It is not in any way, shape or 
form a response to the ongoing billing disputes benveen GallaM and RitWise. Just as your client 
would be entitled co timely paymenc for semiccs rcndcred and properly ini-oiced, so loo is DitWise. 
Your client’s hspute rings hollow and is nothing more than a cheap trick intended tn masimize its 
Aiccounts Receivable in suppurl of what can onlj: br descilbed as a calculated effort to shut off 
services to BitLVisc and cause irrepuablc himi to its rcpntation in the markctplace. 

BitWisc is confident that the response ahom more than adequately supports BitWise’s 
request for reciprocal cornpensation on all traffic (whether ISP, non-ISP and even foot traffic) 
below the 31 ratio. BitWise has even furuishcd Galla& with information nccessaiy to vmfy  traffic 
pnrsuant to the ICA. Rcco~-&gly, BitLVise expccts Gallatin to adhere to [lie tams of the ICA and 
rcnder payment. Faihire to make timely payment will result in imposidon of late fees and interest. 
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I look forward to y o u  cl ient’s prompt resolulion of th~s matter. Should your client continue 
to refuse payment based on contrived and illegitimate arguments, we vnll not hesitate to raise this 
matter in a complaint proceeding before the ICC. 

Respecthlly, 

/s/  

Jonathan Marashhan 

Via e-mail 
Cc: Jim Zolnierek 

Stefanie GloT-er 
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